ABSTRACT
Who should regulate fair use? Codifying the judicially-recognized fair use doctrine, Congress incorporated a fair use defense in the 1976 Copyright Act, which established that a fair use of a copyrighted work does not infringe the exclusive rights the Act grants to the copyright owner. Courts have been responsible for applying the fair use provision of the Copyright Act when they adjudicate copyright infringement claims. Yet neither Congress in enacting the fair use law nor the courts in applying it have supplied sufficiently clear guidance to permit individuals who wish to make use of a copyrighted work-and who also desire to avoid infringing the copyright in the work-to determine whether their proposed use is fair. Where law does not regulate, markets can, of course, supply the rules. Thus, copyright owners and prospective users of copyrighted works can-and do-negotiate over and enter into contracts specifying permissible uses. Yet leaving fair use to the market is far from desirable. Fair use is not meant to be something that is sold and bought like other market goods. Fair use is free use. Nobody is meant to pay for the privilege of using a copyrighted work in a manner that the law already deems not to infringe the copyright. Moreover, the fair use market is not a fair market. The failure of Congress and of the courts to provide clear guidance on the meaning of fair use permits copyright owners to leverage the vagueness of the law and persuade prospective users that virtually any unauthorized use constitutes copyright infringement-and that if the use is not paid for it will result in a lawsuit and substantial damages.
There is widespread-though not universal-agreement that fair use does not function well and that reform is needed. A variety of commentators have suggested ways to reform fair use. For example, some commentators have suggested that in implementing the fair use provision of the Copyright Act, courts should take greater account of First Amendment interests and of social practices. 1 Other commentators have called on Congress to amend the fair use law with safe harbors that specify amounts of permissible copying. 2 Different proposals eliminate or reduce damages against defendants who have a good faith basis for believing their use of a copyrighted work was fair. 3 One commentator suggests that Congress create an arbitration system for users of copyrighted material who are unable to negotiate a license agreement with the copyright owner. 4 Another commentator advocates a fair use procedure similar to the process for obtaining a private letter ruling from the IRS. 5 This Article offers a new approach. It proposes a role for the one branch of the federal government that so far has been left out of the picture: the executive branch. In most areas of the law where clear legal directives are needed to guide behavior in particular contexts and where Congress and the courts are unable to supply the clarity, we turn to administrative agencies. An administrative agency can, and should, regulate fair use. Accordingly, this Article offers two possible models of agency regulation. In the first model, an agency is responsible for generating regulations that determine what constitutes fair use in specific contexts as well as preventing efforts to interfere with fair uses of copyrighted works. In the second model, an agency issues fair use regulations and determines whether the use in question constitutes fair use prior to any copyright infringement claim being brought in court. Agency regulation can bring much needed clarity and predictability to fair use in ways that neither Congress nor the courts can; an agency can also protect fair use in ways that the market does not.
Parts I and II set out the deficiencies of current approaches to fair use, examining respectively the inadequacy of the law of fair use and the problems that market regulation produces. Part III offers the proposal for agency regulation and describes the two models. Part IV discusses the benefits of agency regulation. 
I. FAIR USE IN CONGRESS AND THE COURTS
The 1976 Copyright Act permits fair uses of copyrighted works, 6 but nobody knows whether any proposed use would be fair. Cognizant of the "endless variety of situations and combinations of circumstances that can rise" and wanting to avoid "freez[ing] the doctrine in the statute, especially during a period of rapid technological change, 7 Congress adopted a notoriously vague fair use provision. Section 107 of the Copyright Act, which governs fair use, comprises a nonexclusive list of purposes for which use of a copyrighted work could be deemed fair, 8 along with a list of four factors derived from case law that must be taken into account in making a fair use determination.' Given these elements, the statute provides little advance guidance. For the critic who seeks to quote a copyrighted passage, the sampler who wants to incorporate the drum introduction to a copyrighted song, the documentary filmmaker whose camera has captured a television playing in the background, and for others who propose to make use of a copyrighted work, it is hard to determine in advance whether a given use would be fair. Indeterminacy, of course, is not without benefit. The upside of the vague fair use statute is that it is also flexible. The statutory factors can be applied to a variety of uses and in a range 8. 17 U.S.C. § 107 (specifying that "the fair use of a copyrighted work, including such use by reproduction in copies ... for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use, scholarship, or research, is not an infringement of copyright)").
9. Id. Section 107 provides:
In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include-(1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work; (3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and (4) the effect of the use upon the potential market for or value of the copyrighted work.
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Certainty as to fair use comes only through litigation. Applying § 107, courts determine whether a use is fair and therefore noninfringing. If Congress was too general in enacting the fair use provision, the judicial decisions construing § 107 entail the opposite problem. Whereas Congress refused to think in terms of specific cases, judges necessarily issue rulings closely tied to the facts of individual disputes. The question a judge is asked to resolve is whether a particular defendant's copying of a specified amount of a given work for a certain purpose falls within the protections of fair use. 10 Judicial decisions therefore fail to provide general guidance about when a proposed use is fair-again, making future determinations difficult. Judges themselves have recognized this problem. As one federal judge has put it, judicial opinions "reflect widely differing notions of the meaning of fair use," and "[e] arlier decisions provide little basis for predicting later ones," so parties "can only guess and pray" as to whether a court will find any particular use fair. 1 Fair use law, then, exists at one extreme as a body of vague statutory language and at the other extreme as a collection of narrow, fact-specific, judicial decisions.' 2 Neither Congress nor the courts have supplied sufficient clarity to guide prospective users of copyrighted works.
Stated differently, the fair use provision of § 107 provides standards rather than rules. In the classic formulation, legal directives fall somewhere on a continuum between rules at one end and standards at the other.'" A rule provides clarity but it is also rigid; a standard allows for flexibility but, because it depends upon judgment calls, its application also can be unpredictable. 4 The choice between adopting a rule or a standard depends very much on 10 context; commentators have long debated the relative benefits of rules and standards in light of such considerations as fairness, social productivity, liberty, and democracy. 5 When constitutional interests are implicated, the right choicerule or standard-is particularly significant. 6 When legal regulations implicate an individual's constitutional rights, we typically demand that government regulate with sufficient precision-a rule-so as to allow individuals to conform their behavior to the law's requirements as well as to prevent governmental officials from exercising undue discretion when they enforce the law.' 7 That principle finds expression in the constitutional doctrine that unduly vague criminal laws violate due process.' 8 Fair use, like copyright, implicates constitutional interests. The Supreme Court has described fair use as copyright law's "built-in First Amendment accommodation." 9 Fair use prevents the exclusive rights copyright law confers from achieving a monopoly on, and therefore suppressing, speech. 2° As a result of fair use, a copyright, although conferring substantial rights on the owner, does not bar the critic, the parodist, and the commentator from making use of the copyrighted work. 2 ' A significant measure of free speech is protected.
Given the constitutional interests at stake, the standards-based approach of fair use law is troubling. Whether any particular use is 15. See id. at 62-69 (summarizing the rules versus standards literature). 16. See id. at 69 (discussing "whether the [Supreme] Court's own constitutional precedents ought to be construed as rules or standards; second, whether the Constitution's provisions should be interpreted as rules or standards; and third, whether the Court," in issuing doctrines to guide lower courts, should craft "rules or standards").
17. See, e.g., Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972); see also Sullivan, supra note 13, at 62 (explaining that rules may be considered more fair than standards).
18. See, e.g., Grayned, 408 U.S. at 108 (explaining that the laws must "give the person of ordinary intelligence a reasonable opportunity to know what is prohibited" and "provide explicit standards for those who apply them").
19. 
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[Vol. 51:395 fair should not be unknowable until a judge interprets the fair use standards and decides a case that has made its way to court. Indeed, the uncertainty of fair use law is in tension with two core First Amendment principles. The first principle, reflected in the doctrine against prior restraint injunctions, is that speech should not be curtailed during the time in which a court is deciding whether that speech is protected. 2 2 That the law's uncertainty and the speaker's own aversion to risk, rather than a court order, produce the curtailment does not alter the fact that speech is not heard. The second principle, reflected in the rules against licensing schemes that give decision makers unbridled discretion, is that governmental officials should not be empowered to make ad hoc decisions about which speech is permitted. 2 3 That judges are the governmental officials who exercise this discretion in fair use cases may be of some comfort, but it does not fully remedy the problem. More generally, First Amendment concerns are especially strong in the modern fair use context. In an age in which everybody is an author, the uncertainty about fair use affects vast numbers of individuals-and vast amounts of speech. Copyright infringement also can trigger very substantial civil 2 --and in some cases criminal-penalties." Much to ten years, for repeat offenders making ten or more illegal copies with a value of more than $2500). In addition to the Copyright Act, other federal statutes provide civil and criminal remedies for specific kinds of copyright violations. See 17 U.S.C. § § 1201, 1204 (2006) (providing criminal penalties for circumventing antipiracy protections contained in software is at stake, then, for many people. Standards do not work well in protecting constitutional rights under these circumstances.
II. FAIR USE AND MARKETS
Where the law does not regulate with sufficient clarity, markets can fill the void. Somebody who wants to make use of a copyrighted work without facing a legal penalty can, therefore, license the use from the copyright owner. A valid license removes the use from the vagaries of fair use doctrine. Contract law can produce the certainty that copyright law, as written by Congress and applied by the courts, fails to supply.
However, reliance on contracts is inconsistent with the purpose of fair use. Fair use is a use that does not require permission because it is not infringement. 2 " When fair uses require licensing, fair use law is not performing its very function. Moreover, fair use does not exist merely for the benefit of private parties. The basic idea of fair use goes back to the constitutional purpose behind copyright: to promote creative progress. In some circumstances, society benefits by authorizing people to make use of a work even though the work is protected by copyright. Without a fair use doctrine, copyright owners would have virtually complete control over use of their works. Fair use reflects the idea that this would not be desirable for the public as a whole. Many creative works build upon, borrow from, and react to earlier works. Fair use permits these kinds of activities. A commentator who wants to make a point about a prior work often needs to reproduce a small part of that and for making, selling, or distributing code-cracking devices used to copy software illegally); 18 U.S.C. § 1961(1)(B) (2006) (including counterfeiting and criminal infringement of copyright as predicate RICO offenses); 18 U.S.C. § 2318 (2006) (making punishable by fines and up to five years imprisonment these acts: trafficking in counterfeit labels for phonorecords, copies of computer programs or computer program documentation or packaging, copies of motion pictures or other audio visual works, and trafficking in counterfeit computer program documentation or packaging); 18 U.S.C. § 2319A (2006) (prohibiting unauthorized fixation of and trafficking in sound recordings and music videos with fines and up to five years imprisonment for first-time offenders and ten years imprisonment for repeat offenders); 47 U.S.C. § 553 (2006) (prohibiting unauthorized reception of cable services with maximum penalty of six months imprisonment and $1000 fine for individual use, two years imprisonment and $50,000 fine for commercial gain, and five years imprisonment and $100,000 fine for repeat offenders).
26. See supra note 8.
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work. A movie critic may desire to quote language from the script. News broadcasters often need to repeat statements made by others. Historians enrich their works by reproducing the words and works of their subjects. Humorists draw on preexisting writings and images to poke fun at them. If these uses could not be made without the permission of-and payment to-the copyright owner, the loss to the public would be enormous. This is particularly true with respect to works that criticize or ridicule earlier works. In a world in which permission were needed for any use, the flatterer would be more likely to receive the necessary authorization than would the critic. Fair use promotes the overall flow of creative works by authorizing some copying of copyrighted works.
Leaving the rules of fair use to private parties to determine impedes these public ends. An absence of sufficient guidance in either § 107 of the Copyright Act or court decisions construing and applying § 107 permits content owners to make the extraordinary claim that no unauthorized use of their works is fair. Several examples help to illustrate this point:
(1) Book publishers routinely attach notices to books stating that no portion of the book can be copied without the publisher's consent. Penguin USA claims that permission is required "for the use of an excerpt from copyrighted material to be used in another work," including "a short quotation from one book used in another book. 27 The safest course is always to get permission from the copyright owner before using copyrighted material.... When it is impracticable to obtain permission, use of copyrighted material should be avoided unless the doctrine of "fair use" would clearly apply to 35. For example, Amy Sewell, the producer of "Mad Hot Ballroom," a documentary about New York City children and ballroom dancing, paid out $170,000, more than a quarter of her $500,000 budget, for clearance costs for music played during filming, including $2500 to EMI because a cellphone belonging to one of the film's subjects had a six-second ringtone that played the theme from Rocky. See Nancy Ramsey, The Secret Cost of Documentaries, N.Y. TIMES, Oct. 16, 2005, § 2, at A13. Although Sewell thought she could invoke fair use, her lawyer advised her that "for your first film, you don't have enough money to fight the music industry" and that she should license everything, however short. Id. The "fear factor" prompted her to pay up. Beyond deterring fair use by misinformation and threat, content owners who can control access to a copyrighted work routinely prevent fair uses by limiting access to those who agree in advance not to make any use of the work and to forego any fair use claim. 4 2 Here is a scenario that is familiar to many researchers: As a result of a bequest, an archive owns the physical copy of a letter of historical significance as well as the copyright in the letter. In order to view the letter, the researcher must sign an agreement with the archive that provides, among other things, that the researcher will never publish any excerpt of the copyrighted letter without the permission of the archive even if such publication were protected by the fair use provision of the Copyright Act. To access the letter, the researcher waives fair use.
Digital delivery facilitates the role of markets and contract law in making fair use disappear. Books, music, and other works increasingly are delivered in electronic form. In order to receive these digital works, the consumer is required to agree to "terms of use" imposed by the vendor. 43 Content owners have used these arrangements to extract from consumers their agreement that they will not use the delivered materials in ways that the Copyright Act would deem fair and therefore noninfringing. 44 Vendors of databases, for example, often condition access to the database upon an agreement not to copy or distribute the materials without the vendor's per- 
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The Copyright Act does not limit uses of copyrighted materials to noncommercial, personal, and informational uses. Fair use allows some reproduction and dissemination without the permission of the copyright owner. 4 6 By accepting the terms and conditions imposed by U.S. News, however, the individual who accesses the college rankings purportedly foregoes activities that the Copyright Act permits. In similar fashion, individuals who purchase music in MP3 format from Amazon.com enter into a click-through contract that states: "[Y]ou agree that you will not redistribute, transmit, assign, sell, broadcast, rent, share, lend, modify, adapt, edit, license or otherwise transfer or use the Digital Content." 47 In order to make music purchases from the iTunes store, the consumer must agree to a long series of provisions, including an acknowledgment that the consumer may "use the Products only for personal, noncommercial use." 4 Before users of Amazon's Kindle, the electronic book-reading device, can read a book in digital form, they must agree to the following provision: "[Y]ou may not sell, rent, lease, distribute, broadcast, sublicense or otherwise assign any rights to the Digital Content or any portion of it to any third party." 4 9 Subscribers to Rhapsody, an audio streaming service, enter into a contract that provides:
The Services available through the Application, and the Application itself (including the Content), are the property of Rhapsody or its licensors and are protected by copyright and other intellectual property laws. The Services provided through the Application may be used for your personal, non-commercial use only. You agree not to (i) reproduce, record, retransmit, redistribute, disseminate, sell, rent, lend, broadcast, publicly perform, adapt, sub-license or circulate the Application or any Content received through the Application or any Service (including music content) to any third party, (ii) exploit any such Content or the Application for commercial purposes without the express prior written consent of Rhapsody, or (iii) to share your password with any third party. You may not make any unauthorized copies of the Application or the Content obtained through the Services, and may only make such copies as are reasonably necessary for your personal, non-commercial use.
Many uses that the Rhapsody subscriber, by assenting to the contract, agrees to forego would be protected by fair use law. 5°C omputer software licensees also must agree to forego uses that would be considered fair. Licensees of Adobe Acrobat Pro software, for example, must agree "not to modify, adapt [or] translate" any compiled software. 5 Watching ABC television programs on a computer requires installing software made available only to users who agree they will not "redistribute, sell, auction, decompile, reverse engineer, disassemble or otherwise reduce the Software to a human-readable form. ' 4 The world of sports provides another example in which control of access is used to limit activities that the Copyright Act protects. Major League Baseball requires reporters seeking press credentials to sign an agreement imposing strict limitations on the reporter's activities. The contract prohibits uses of photographs and videos as well as any "account, description ... or other information concerning the Games" other than for "news coverage of, or magazines, books or stories about, the Games, or for First Amendment-protected purposes." 55 During the game, the bearer of the press credential is prohibited from "transmitting any Game Information on a play-byplay or pitch-by-pitch basis, more frequently than once every halfinning."" 6 Other provisions limit the length of video and audio feed, prohibit excising advertising, restrict posting of video from inside the ballpark online, and require photographers to sell prints to the MLB under the best terms made available to any other party. 5 7 So, too, the National Football League permits only press conferences and team practice sessions to be posted online; footage is limited to forty-five seconds, cannot be available for more than twenty-four hours, and cannot be archived. 58 In issuing media credentials for its events, the National Collegiate Athletic Association (NCAA) also limits the activities of reporters. The NCAA requires that video of its events be used within seventy-two hours following the event (twenty-four hours in the case of web use) and not exceed three 54 minutes in length (sixty seconds for web use). 59 The NCAA gives credential holders the "privilege to blog" during games but limits the number of postings depending on the sport." 0 For example, during soccer games, bloggers may make no more than five posts per half and one post at halftime. 6 The NCAA also prohibits credentialed parties from providing images from the games to anybody else. 62 In sum, neither Congress nor the courts have provided sufficient clarity to allow individuals to determine in advance whether a proposed use of a copyrighted work is a fair use and therefore does not infringe the copyright. As a result, copyright owners, by leveraging the vagueness of the fair use doctrine to threaten litigation and controlling access to works, are able to determine what uses, if any, can be made of copyrighted works. Fair use is meant to limit the rights of copyright owners. Instead, it has become one more area that copyright owners control. The next Part proposes restoring fair use to its proper status by assigning the task of regulating fair use to a federal agency.
III. FAIR USE AND THE ADMINISTRATIVE STATE
The modern state is an administrative state. For the day-to-day implementation of the law, government relies upon administrative agencies. Agencies are especially important when legal directives are required to guide people's behavior but neither Congress nor the courts are able to regulate with sufficient clarity. Congress often lacks the institutional capacity (or the will) to determine how a statute will apply on the ground and in a variety of contexts. And although courts decide individual issues, it often takes a long time for judicial rulings to form a comprehensive regulatory framework. Administrative agencies fill these voids. Federal agencies play a part in the administration of some aspects of intellectual property law. 3 Yet compared to other areas of federal law, the role of agencies in intellectual property law is quite limited. This is surprising. Intellectual property law is wellsuited to agency governance. In the modern information society, intellectual property laws affect vast numbers of individuals and entities. Virtually every use or creation of information raises questions of intellectual property rights. Intellectual property law also is increasingly complex. New issues of how intellectual property law applies in a specific context regularly arise. Under these conditions, it is unrealistic to expect Congress or the courts to provide and update the legal directives that can guide behavior on a daily basis. ' In other nations, agencies play roles in administering copyright law. In Finland, a Copyright Council within the Ministry of Education issues opinions on the application of that nation's Copyright Act. 65 The Council is composed of representatives of the major right holders and users of protected works as well as academic professionals. 64. One commentator describes a shift in copyright law from a property rights model to a regulatory model-but without a corresponding rise in the role of administrative agencies. See Joseph P. Liu, Regulatory Copyright, 83 N.C. L. REv. 87, 90-92 (2004) (discussing how, in the past, copyright law defined a simple, industry-neutral property entitlement that the courts enforced and elaborated in a common-law-like manner, whereas today copyright law is characterized by greater legal intervention in the structure and functioning of a particular market through complex and detailed statutes, industry-and technology-specific rules, intervention into markets, and stronger policymaking power in Congress-and to a lesser extent the Library of Congress-rather than the courts).
65. 8 Chapter Four of the statute provides for "Permitted Uses." 9 It specifies:
Notwithstanding the provisions of section 11 [setting out the exclusive rights of the copyright owner], the doing of the actions specified in sections 19 to 30 is permitted subject to the conditions specified respectively in the aforesaid sections and for the purpose of carrying out the objectives specified therein, without the consent of the right holder or payment.°S ection 19 of Chapter Four provides for fair use of copyrighted works. 7 1 It contains three subsections. The first, which tracks the purpose clause of § 107 of the U.S. Copyright Act, states: "Fair use of a work is permitted for purposes such as: private study, research, criticism, review, journalistic reporting, quotation, or instruction and examination by an educational institution. 7 2 The second subsection adopts the four fair use factors from § 107 of the U.S. Copyright Act for determining whether a use is fair. 7 3 The third subsection provides: "The Minister [of Justice] may make regulations prescribing conditions under which a use shall be deemed a fair use. ' 74 Authorizing the Ministry of Justice to issue fair use regulations resulted from a concern that greater precision was needed but neither the legislature nor the courts could supply it. With this statutory authority in place, the Minister of Justice is now beginning the process of issuing fair use regulations. 7 5 It is time to consider how intellectual property law in the United States can benefit from increased involvement by federal agencies. 
A. Model One: The Office for Fair Use
Under Model One, Congress would do three things. First, Congress would make it unlawful to interfere with fair uses of copyrighted works and subject offenders to civil penalties. Similar to federal consumer protection laws, 76 a federal fair use protection statute would protect the public from false claims and other practices by copyright owners that limit fair uses of copyrighted works. Second, Congress would create an agency whose principal task would be to enforce this statute. Let us call this agency the Office for Fair Use (TOFU). TOFU would enforce the statute through the usual agency mechanisms of rulemaking and adjudication. Third, Congress would specify that federal fair use law, including TOFU's regulations, preempts state laws of contract that limit fair uses of copyrighted works.
Under Model One, TOFU would generate regulations prohibiting interference with fair uses of copyrighted works. These regulations would specify, consistent with the provisions of § 107 of the Copyright Act, 7 7 the uses that constitute fair uses of copyrighted works in specific sectors. In developing regulations that define fair 76 . See, e.g., 15 U.S.C. § 45(a)(1), (n) (2006) (making unlawful "unfair or deceptive acts or practices in or affecting commerce" and defining unfair practices as those that "cause[] or [are] likely to cause substantial injury to consumers which is not reasonably avoidable by consumers themselves and not outweighed by countervailing benefits to consumers or to competition"); Federal Cigarette Labeling and Advertising Act (2006) (codified as amended at 15 U.S.C. § § 1331-1340 (West 2009)) (providing the text of four health-related warning labels and requiring that cigarette packages and advertisements carry these warnings on a rotating basis); Fair Packaging and Labeling Act, 15 U.S.C. § § 1451-1461 (2006) (requiring that all consumer commodities other than food, drugs, therapeutic devices, and cosmetics be labeled to disclose net contents, identity of commodity, and name and place of business of the product's manufacturer, packer, or distributor).
77. See supra notes 6-9 and accompanying text.
use and prohibit interference with it, TOFU would be expected to receive input from copyright owners, those who seek to make use of copyrighted works, representatives from relevant industries and interest groups, copyright law experts, and other interested parties.
In making rules, most federal agencies use the procedure of notice and comment provided for under the Administrative Procedure Act (APA)." Under this procedure, the agency gives the general public notice that a rule is being contemplated, provides the language or a general description of the proposed rule, and invites comments from the public. 79 Some agencies, including the Environmental Protection Agency, use a process of regulatory regulation prior to notice and comment. In regulatory regulation, the agency brings together representatives of groups affected by a rulemaking to negotiate the terms of the proposed rule. 8 ' Fair use rules are wellsuited to the public notice and comment procedure, and also may be suited to regulatory regulation. Developing fair use regulations also might be an especially good vehicle for the use of the technological measures Beth Noveck has identified for promoting high-quality public participation in the comment process. 8 Like other agency regulations, TOFU's fair use regulations would have the force of law. 8 2 Uses of copyrighted materials in accordance with TOFU's regulations, therefore, would be fair use and noninfringing." Conversely, use of materials in ways that TOFU's rules do not permit would not be fair use. In accordance with the provi- sions of the APA, judicial review of TOFU's regulations would be limited. ' In addition to rulemaking, TOFU could bring enforcement actions to enforce the prohibition on interfering with fair use through the adjudicative mechanisms provided in the APA. 5 When TOFU believed that a violation of the law has occurred, it would issue a complaint setting forth its charges. The respondent could settle with TOFU or contest the charges and proceed to adjudication before an Administrative Law Judge (ALJ). The ALJ would issue an initial decision setting forth findings of fact and conclusions of law and the disposition of the case. The ALJ could decide in favor of the respondent and dismiss the case, or, upon finding that the respondent violated the statute, assess civil penalties, issue an order to cease and desist, or impose other appropriate remedies. The ALJ's initial decision would be subject to review within the agency, which would enter a final decision and order. TOFU's final orders would be reviewable in the U.S. Court of Appeals. Violations of TOFU's 84. See 5 U.S.C. § 706 (2006) (providing that the reviewing court shall "compel agency action unlawfully withheld or unreasonably delayed" and "hold unlawful and set aside agency action" that violates a statute, the Constitution, or a procedure established by law or that is "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law"). In Chevron U. S.A. Inc. v. Natural Resources Defense Council, Inc., the Supreme Court set out the standard of judicial review of an agency's interpretation of a statute:
When a court reviews an agency's construction of the statute which it administers, it is confronted with two questions. First, always, is the question whether Congress has directly spoken to the precise question at issue. If the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress. If, however, the court determines Congress has not directly addressed the precise question at issue, the court does not simply impose its own construction on the statute, as would be necessary in the absence of an administrative interpretation. Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency's answer is based on a permissible construction of the statute.... If Congress has explicitly left a gap for the agency to fill, there is an express delegation of authority to the agency to elucidate a specific provision of the statute by regulation. Such legislative regulations are given controlling weight unless they are arbitrary, capricious, or manifestly contrary to the statute. Sometimes the legislative delegation to an agency on a particular question is implicit rather than explicit.
In such a case, a court may not substitute its own construction of a statutory provision for a reasonable interpretation made by the administrator of an agency. 467 U.S. 837, 842-44 (1984) (citations omitted).
See 5 U.S.C. § § 554, 556-557 (2006).
final orders would also be subject to separate civil penalties through a suit in district court to enforce the agency's order. Once TOFU has determined in a litigated administrative adjudicatory proceeding that a practice constitutes an unlawful interference with fair use and has issued a final cease and desist order, TOFU would be able to obtain civil penalties from other parties who thereafter violate the standards articulated by TOFU. Similar to the authority of the Federal Trade Commission (FTC), 8 TOFU could also be empowered to challenge a practice directly in court without first making a final agency determination that the challenged conduct is unlawful. Under Model One, defendants in copyright infringement actions could assert fair use as a defense. In determining whether a particular use is fair and therefore renders the defendant's copying noninfringing, courts would defer to TOFU's regulations. Given that those regulations would define fair use with considerable specificity, in most instances, it would be clear whether a use is fair well before appearing before a judge.
Administrative law experts will recognize that giving TOFU power to enforce a prohibition on interfering with fair use may be essential in order for courts to defer to TOFU's regulations on what fair use permits. The Supreme Court has indicated that Chevron deference is inappropriate where a statute is administered by the courts rather than by the agency itself." It is, therefore, unlikely that courts would accept an agency's understanding of fair use law if the agency's sole function was to issue interpretive regulations. By contrast, giving TOFU enforcement power makes judicial deference on the meaning of fair use appropriate. 
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B. Model Two: The Copyright Infringement Review Office
Under Model Two, Congress would give a federal agency more general responsibility in copyright infringement claims. Let us call this agency the Copyright Infringement Review Office (CIRO). As in Model One, CIRO would have power to issue regulations defining fair use, which would remain a defense to a claim of copyright infringement. CIRO also would have adjudicative authority. A copyright owner alleging infringement would be required to file, prior to going to court, a complaint with CIRO. The respondent then would be given an opportunity to assert a fair use defense. If within some designated time period no fair use defense is asserted, the copyright owner would be entitled to proceed with the copyright infringement claim in federal court, where the respondent would be deemed to have waived a fair use defense." 8 If, on the other hand, the respondent asserts a fair use defense, CIRO would conduct an investigation to determine if the allegedly infringing use is a fair use under CIRO's fair use regulations. If CIRO concludes that the use is fair and there was no infringement, it would issue a notice to this effect. The copyright owner then would have a period of time in which to file a lawsuit. If CIRO concludes that no fair use defense is available and therefore the respondent's copying is likely infringing, it could attempt a settlement between the parties or issue a notice authorizing the copyright owner to bring a lawsuit within a designated period of time. In deciding the copyright infringement action, courts would defer to the agency's decision as to whether under the Copyright Act and agency regulations the use at issue is a fair use.
There are, of course, existing models for this form of streamlined dispute resolution. The Equal Employment Opportunity Commission (EEOC) enforces federal laws prohibiting employment discrimination through a charge processing procedure. Under this procedure, an individual who believes he or she is a victim of employment discrimination files a charge with the EEOC, 9 which then conducts an investigation. 9° The EEOC may dismiss the charge and issue the complaining party a notice to that effect; the complaining party then 88. There would be a procedure for expedited review by CIRO in cases where the plaintiff seeks a preliminary injunction. has ninety days in which to file a lawsuit. 9 If the EEOC determines that discrimination did occur, it will attempt conciliation with the employer to develop a remedy. 9 2 If conciliation is unsuccessful, the EEOC may bring a lawsuit s3 or close the case and give the employee ninety days to bring suit. 4 In a different context, the Internet Corporation for Assigned Names and Numbers (ICANN) has established a Uniform Domain Name Dispute Resolution Policy (UDRP) to resolve internet domain name registration disputes. 9 " A registrant seeking to register a domain name must represent that the name does not infringe any third party's rights and agree to participate in a mandatory administrative proceedings should a third party assert a claim. 6 Administrative Panels formed by approved dispute resolution providers conduct these proceedings. v Administrative Panels have authority to cancel a domain name registration (or transfer it) if the complainant demonstrates that the registrant's domain name is identical or confusingly similar to a trademark or service mark in which the complainant has rights, the registrant has no rights or legitimate interests in the domain name, and the domain name has been registered and is being used in bad faith, determined through a multifactor test. 9 " Although UDRP does not preclude subsequent litigation, it provides a streamlined process for resolving domain name disputes. Commentators have offered different perspectives on the effectiveness of the process. 9 Authorizing an agency to issue regulations defining fair use would allow individuals to determine in advance whether a proposed use of a copyrighted work is fair. Empowering the agency to adjudicate the fair use element of any copyright infringement claim would remove questions of fair use from litigation. An agency can provide both precision in the law and a streamlined process for resolving disputes that arise.
C. Fair Use Regulations
Both Model One and Model Two provide for an agency to issue regulations governing fair use. Although it is not the purpose of this Article to set out the specific fair use regulations the agency should adopt, it is useful to consider the form such regulations would take. Fair use guidelines have been developed in specific contexts, particularly to guide educators and librarians. Although these guidelines lack the force of law, they are the obvious starting point for thinking about an agency's task in developing fair use regulations.
The by representatives of the Music Publishers' Association of the United States, Inc., the National Music Publishers' Association, Inc., the Music Teachers National Association, the Music Educators National Conference, the National Association of Schools of Music, and the Ad Hoc Committee on Copyright Law Revision.
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The House also considered guidelines for "Off-Air Taping of Copyrighted Works for Educational Use." 1 4 Unlike the guidelines for books, periodicals, and music, these guidelines do not articulate that they are intended to state only the minimum standards of fair use. Rather, they "specify periods of retention and use of such off-air recordings in classrooms and similar places devoted to instruction and for homebound instruction" in order to "provide standards for both owners and users of copyrighted television programs."105
In addition, in 1998 the Conference on Fair Use (CONFU) attempted to make educational fair use guidelines that addressed the concerns raised by new technologies. 0 6 CONFU developed three sets of guidelines: Educational Fair Use Guidelines for Digital Images, Educational Fair Use Guidelines for Distance Learning, and Fair Use Guidelines for Educational Multimedia (Multimedia Guidelines). 0 7 Although a set of guidelines also was developed for electronic reserve systems, it failed to gather the necessary consensus support to become CONFU guidelines. 10 Librarians also sought to develop guidelines. One early set of library guidelines was the CONTU Guidelines on Photocopying Under Interlibrary Loan Arrangements, which was adopted in 1978 by the National Commission on New Technological Uses of Copyrighted Works. 109 These guidelines set forth procedures to determine whether a given amount of photocopying is allowed." 0 The American Library Association (ALA) also has developed guidelines for the use 103 Cir. 1996 ) ("Although the guidelines do not purport to be a complete and definitive statement of fair use law for educational copying, and although they do not have the force of law, they do provide us general guidance. The fact that [defendant's] copying is light years away from the safe harbor of the guidelines weighs against a finding of fair use."); Basic Books, Inc. v. Kinko's Graphic Corp., 758 F. Supp. 1522, 1535, 1537 (S.D.N.Y. 1991) (noting that "the Classroom Guidelines express a specific prohibition of anthologies," but "refus [ing] to hold that all unconsented anthologies are prohibited without a fair use analysis").
Guidelines as setting forth the maximum amount of permissible copying."1 Guidelines also have been subject to criticism for failing to properly reflect the law of fair use, 11 for being unduly rigid,' 1 9
and for supplanting a more nuanced fair use analysis.
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Guidelines can help inform the choices an agency will face in adopting fair use regulations. The agency will need to select a point on the continuum from standards to rules. Preexisting guidelines have taken different approaches. The Multimedia Guidelines adopt a rules approach. These guidelines meticulously set out "portion limitations" defining the amount of specific kinds of copyrighted works educators and students may use in their multimedia projects. 2 ' For example, with respect to motion media, the guidelines state: 'Up to 10% or 3 minutes, whichever is less, in the aggregate of a copyrighted motion media work may be reproduced or otherwise incorporated as part of an educational multimedia project created under Section 2 of these guidelines."' 2 2 With respect to numerical data sets, the guidelines provide:
Up to 10% or 2500 fields or cell entries, whichever is less, from a copyrighted database or data table may be reproduced or otherwise incorporated as part of a [sic] educational multimedia project .... A field entry is defined as a specific item of information, such as a name or Social Security number, in a record of a database file. A cell entry is defined as the intersection where a row and a column meet on a spreadsheet. [Vol. 51:395respect to commentary or criticism, the Code states: "Video makers have the right to use as much of the original work as they need in order to put it under some kind of scrutiny," but "[t]he use should not be so extensive or pervasive that it ceases to function as critique and becomes, instead, a way of satisfying the audience's taste for the thing (or the kind of thing) that is being quoted."' 24 The Classroom Guidelines combine rules and standards. Under these guidelines, copying of books and periodicals for classroom use is permitted when the copying meets designated tests of brevity, spontaneity, and cumulative effect.' 2 5 The tests for brevity and cumulative effect reflect a rules approach. Each is defined with precision. For example, with respect to poetry, brevity is defined as "(a) A complete poem if less than 250 words and if printed on not more than two pages or, (b) from a longer poem, an excerpt of not more than 250 words." ' 2 6 Other numerical limits apply to different kinds of works. The test for cumulative effect contains three conditions: the copying is "for only one course in the school"; "[n]ot more than one short poem, article, story, essay or two excerpts may be copied from the same author, nor more than three from the same collective work or periodical volume during one class term"; and no more than nine instances of copying may be made for a single course.' 2 7 Under the same guidelines, however, the definition of spontaneity reflects a standards approach. The guidelines define spontaneity as when:
(i) The copying is at the instance and inspiration of the individual teacher, and (ii) The inspiration and decision to use the work and the moment of its use for maximum teaching effectiveness are so close in time that it would be unreasonable to expect a timely reply to a request for permission. As these examples suggest, the agency's regulations can be written more like rules, more like standards, or as a combination of rules and standards. This is not the place to resolve which choice 124. BEST PRACTICES FOR ONLINE VIDEO, supra note 113, at 5, 6. . 94-1476, at 68-69 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5681-82 the agency should make along the continuum. The agency cannot make the appropriate choice until it receives input from experts, interested parties, and members of the public. The right choice also likely will depend on the types of works at issue. In some cases, when precision is more important than flexibility, a strong rulesbased approach-like numerical limitations on copying-might be appropriate. In other instances, the agency might conclude that it is too difficult or undesirable to adopt numerical limits or other rules and that an approach grounded in standards better reflects and protects fair use. Dissatisfaction with the quantitative approach of preexisting guidelines should not lead one to think that an agency, empowered to make legally binding regulations, should avoid precision. Likewise, the current shortcomings of the four statutory standards should not mean all standards-based approaches should be off the table. Past experiences should inform the future process but not limit its options.' 2 9 That said, the agency should ensure that it does not produce regulations that are so complex that only experts can decipher and apply them. Right now, fair use is too vague to guide behavior. The agency needs to be careful that it does not produce the opposite problem of requiring users to work through a thicket of confusing rules before making use of a copyrighted work. An open process, in which nonexperts have an opportunity to play a role in the development of regulations, is essential for guarding against this risk.
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The agency (or Congress in empowering the agency) likewise will need to consider how the agency's own regulations will relate to the existing fair use case law. At a minimum, it would be wise for the agency to take account of how courts have decided fair use issues. reports that the cases fall into common patterns or policy-relevant clusters-such as educational uses, news reporting, and parody-and that within such clusters there is coherence among the cases. 3° Samuelson argues that identifying which cluster a case falls into is a helpful tool for determining whether a proposed use would be fair-beyond simply applying the statutory fair use factors.' 3 ' Although Samuelson's target audience is judges (and commentators), her recommendation to "look ... for common patterns in the fair use case law upon which to build a more predictable body of fair use law"' 3 2 is also useful advice to the agency as it develops fair use regulations. Nonetheless, it is undesirable for the agency to be bound by the courts' applications of the fair use provision of the Copyright Act in past cases. The agency needs to be free to develop regulations for future uses that reflect the interests of relevant parties and of the general public. Requiring the agency to adhere to past judicial decisions in specific disputes would interfere with this task.
D. Locating the Agency
Thus far, this Article has described the creation of a new federal agency to administer fair use. However, this function also could be assigned to an existing federal agency. One possible candidate is the Copyright Office, which is part of the Library of Congress, a legislative agency. "' Other commentators also have proposed an increased role in intellectual property law by the Copyright Office. For example, Mark Lemley and R. Anthony Reese have proposed giving copyright owners the option to bring an infringement action before an ALJ within the Copyright Office against consumers who upload copyrighted works on peer-to-peer networks.' Joseph Liu argues in favor of giving the Copyright Office increased rulemaking, adjudicatory, and enforcement authority, particularly with respect to complex issues raised by technological change." 5 As Professor Liu notes, however, significant changes would need to be made to the structure and makeup of the Copyright Office in order for it to have the expertise and resources to fulfill these sorts of additional responsibilities. 1 3 6
The role of the Copyright Office in rulemaking under the anticircumvention provision of the Digital Millennium Copyright Act (DMCA) shows the possibility of relying upon that office to administer fair use and also suggests some need for caution. 3 ' The DMCA provides for the Librarian of Congress, based on rulemaking recommendations from the Register of Copyrights, to adopt threeyear renewable exemptions to the access prohibition for particular "class[es] of copyrighted works," when users of the works "are, or are likely to be ... adversely affected" in their ability to make noninfringing uses of the works." 3 8 In issuing exemptions, the Librarian of Congress is required to take account of the availability of the copyrighted works for nonprofit, archival preservation, and educational purposes; the impact of the prohibition on circumvention on criticism, comment, news reporting, teaching, scholarship, or research; the effect of circumvention on the market for or value of copyrighted works; and other factors as the Librarian considers appropriate.' 3 9 The exemptions the Librarian of Congress has issued under this provision have followed extensive notice and comment and public hearings conducted by the Copyright Office. 4 ' These 135. Liu, supra note 64, at 148-56. In a suggestion that resonates with the themes of this Article, Professor Liu writes, for example, that "rather than enacting specific industry exemptions to copyright liability, Congress could delegate to the Copyright Office the authority to promulgate additional exemptions via regulation," such that "exemption through regulation could perhaps usefully fill a gap currently left by the relative lack of guidance from fair use doctrine, and provide additional guidance and certainty to industries that routinely encounter difficult fair use issues." Id. at 151-52.
136. Id. at 156-57. The United States Patent and Trademark Office also could be given responsibility for administering fair use. CONFU acted under the auspices of the USPTO in developing its guidelines (although the USPTO had no authority to make legally binding guidelines). See CONFU FINAL REPORT, supra note 106. The USPTO, however, already is understaffed and would require additional resources. This DMCA rulemaking has not been without controversy. Critics have complained that the Librarian-and by extension the Copyright Office-has unduly favored content owners, particularly by failing to provide an exemption for fair use or for consumers to make backup copies of lawfully-purchased media. 143 There also has been criticism that the Librarian (and the Copyright Office) has taken a very narrow view of the exemption provision of the DMCA, imposed unduly high standards for granting an exemption, and granted far fewer exemptions than were warranted. 14 4
Thus, although the Copyright Office has some rulemaking experience, this experience suggests that Congress would need to consider carefully whether and how the Copyright Office can be relied upon to implement fair use regulations--or whether the task should be assigned to a new agency. More generally, whether a new agency is created or an existing agency assigned responsibility, there is a risk that the agency will be captured by special interest 141. Id. groups. Given the high stakes involved in fair use determinations and the far-reaching effects of an agency's fair use regulations, particular care should be taken to ensure the agency's decision making is balanced. Agency funding is an important element of agency independence. Jessica Litman contends that, rather than serving the interests of Congress (and by extension the general public), "the Copyright Office has tended to view copyright owners as its real constituency" ' 14 5 because the copyright bar protects the Copyright Office from congressional budget cuts. One way to avoid this problem is to give the agency responsible for fair use an independent income source. For example, TOFU could retain civil penalties it collects from parties who unlawfully interfere with fair use. CIRO could collect fees from the copyright owners who appear before it before bringing a copyright infringement suit.
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IV. THE BENEFITS OF AGENCY ADMINISTRATION
Administering fair use has significant benefits. Fair use regulations issued by an agency are preferable to other efforts to bring predictability to fair use determinations. In particular, many commentators have offered proposals to adjust the rules of litigation in order to protect fair uses from the risk of litigation or from adverse rulings. Some commentators recommend increasing the accuracy of fair use rulings by shifting the burden of proof of fair use elements when the copyright owner is more likely to have access to the relevant evidence.' 4 6 Other proposals eliminate or reduce 145 1, 68-70, 77-80 (1999) (suggesting that, with regard to fair use of unpublished works, once a defendant shows a lack of awareness regarding the owner's intent to publish the work or to prevent publication of the work, a presumption should be established that the copyright owner has the burden of rebutting); Glynn S. Lunney 47 A different proposal makes attorney's fees available to a prevailing party to deter copyright owners from bringing weak copyright infringement claims while encouraging defendants to assert fair use defenses.' 4 8 Each of these proposals seeks to reduce the risks that a fair use of a copyrighted work will be the subject of a copyright infringement action. Yet these proposals are based on a model of fair use as litigation rather than as administration. Under the litigation model, only a judicial ruling determines whether any particular use is ultimately fair (or not). Fair use regulations, issued by an agency, instead would provide predictability at the outset. Individuals would be able to consult the regulations and determine in advance whether a proposed use of a copyrighted work is fair. The risk of litigation would vastly diminish.
Fair use regulations also would provide certainty to a large number of users at once. An agency, therefore, offers an advantage over the nonjudicial entities other commentators have proposed to make fair use determinations. Michael Carroll has suggested that Congress amend the Copyright Act to create a "Fair Use Board" within the Copyright Office with power to declare a proposed use of a copyrighted work to be a fair use.' 49 Similar to a private letter ruling from the IRS or a no action letter from the SEC, a favorable opinion from the Fair Use Board would immunize the petitioner from copyright liability for the proposed use. Under Carroll's approach, the copyright owner would receive notice and an opportunity to challenge the petition. 50 Because a favorable ruling by the Fair Use Board would only apply to the party bringing the petition, the courts should shift the burden of proof of market failure only on a case-by-case basis).
147. The case would be heard before one arbiter that neither party had objected to, or, if the case is identified by the parties as a complex matter, before three arbiters that neither party had objected to. 5 ' The arbiter or arbiters would issue a ruling on whether the use is fair, along with reasons for the decision."' Although there is much to commend in allowing parties to obtain a determination prior to infringement litigation as to whether a use is fair,' 59 both proposals fall short in that they provide certainty only to the individual user who goes through Carroll's Fair Use Board or Nimmer's arbitration, and the certainty is only with respect to the particular use that is reviewed. Other users will not know whether their uses are fair use unless they, too, go through the process. Certainty on a large scale is therefore impossible. Millions of uses of copyrighted works occur annually. Even if a small portion of these uses were the subject of a request for individual review, it quickly would overwhelm the capacities of the board or the arbiters.
Regulations issued by an administrative agency, by contrast, work wholesale. They apply to all users, giving them virtual certainty as to whether their uses are fair, without the need for individualized adjudication.
An administrative agency is in a better position than is a court to generate fair use rules that are tailored to individual contexts but that still reflect a uniform body of law." 6 An agency can both tailor rules to particular sectors and harmonize rules across sectors. Among other things, an agency will be able to take account of practices and interests in specific industries, assess the economic impact on copyright owners of allowing particular uses as fair, and hear from creators about their needs and interests. An agency can track the success and failings of regulations in one sector in order to inform decisions about regulating in another. Similarly, an agency is in a better position than is a court to examine broadly the purposes of fair use. Courts necessarily operate with limited information and on the basis of a record developed by the parties. Commentators have offered thoughtful proposals for how to implement each of the four fair use factors, 6 ' including in ways that 160 . Executive Order 12866 imposes a number of requirements on rulemakingby executive agencies. It provides that agencies should promulgate "only such regulations as are required by law, are necessary to interpret the law, or are made necessary by compelling public need, such as material failures of private markets to protect or improve the health and safety of the public, the environment, or the well-being of the American people." Exec. Order No. 12,866, 58 C.F. R. 190 (1993) . Further, in deciding whether and how to regulate, agencies must "assess all costs and benefits of available regulatory alternatives, including the alternative of not regulating," and in selecting among regulatory approaches, agencies should seek to "maximize net benefits (including potential economic, environmental, public health and safety, and other advantages; distributive impacts; and equity), unless a statute requires another regulatory approach." Id. protect First Amendment interests, 16 2 recognize social and cultural practices, 16 3 and take account of other public interests." 64 An agency would be in a stronger position to take account of these kinds of concerns in developing regulations than can a court when it decides a specific case based on a limited record.
In addition, an agency would provide a setting for articulating the qualities of works that should be protected by fair use and identifying the kinds of works that present those qualities. Although few would admit it (and fewer judges still), determinations of whether a use is fair reflects some degree of judgment about the value of the work. Value can mean different things in the fair use context: from how closely the use of the work reflects the purposes of fair use to whether the use of the work is of sufficient importance to deserve protection. Those values are often left unarticulated. Agency rulemaking provides an opportunity for value judgments to be made openly and brought under scrutiny.
At the same time, an agency would be in a better position than Congress to adapt to change. Some commentators have recommended that Congress amend the fair use provision of the Copyright Act to more specifically set out uses that are fair. In particular, these commentators urge that Congress should adopt statutory safe harbors that would specify an amount of copying that is per se fair use-leaving uses beyond that amount subject to enforcement in the courts. 165 Gideon Parchomovsky and Kevin Goldman, for example, argue that Congress should specify that for literary works that are at least one hundred words long, either a total of fifteen percent or three hundred words of a work, whichever is shorter, may be copied without permission. 1 66 With respect to sound recordings and musical compositions, either a total of ten percent or ten seconds, whichever is shorter, should be deemed fair use.' 67 For audiovisual works, these authors argue that a total of either ten percent or thirty seconds, whichever is shorter, may be reproduced and that "anyone may include in an audiovisual work any architectural, choreographic, or pictorial work, so long as that work is not displayed for more than thirty seconds and provided those thirty seconds comprise no more than ten percent of the new work."' 6 8 Clarity in fair use is surely desirable. However, Congress is not the best entity for producing it. Congress's slow and deliberate processes are not well-suited to generating fair use rules that keep pace with changing circumstances. An agency, which has the flexibility to adopt rules quickly, is in a better position to specify the details of uses that are fair, to revise and update its rules when necessary, and to issue new rules as industries or technologies evolve, new practices emerge, different uses become prevalent, or new concerns take hold. ' Agency regulation is also preferable to relying on contracts and the market to determine which uses of copyrighted works are permissible. The current vagueness of the fair use law allows copyright owners to use contracts in ways that undermine fair use. By providing precision, agency regulation will promote uses of copyrighted works that do not require advance approval by and payment to a copyright owner. Many contracts are highly restrictive. Agency regulation will allow uses beyond those a copyright owner would permit. Contracts also allow copyright owners to prevent criticism and stifle other forms of speech they do not favor. Agency regulation will better serve the First Amendment interests that fair use protects. Further, reliance upon contracts means that permissible uses may vary. Different copyright owners have different rules about how their works may be used; contract law is state law and so the enforceability and interpretation of contractual provisions vary among states. Agency regulation will restore uniformity to fair use.
Each of the two agency models offered here confers particular additional benefits. 7° Model One provides for affirmative protections for fair uses of copyrighted works. Recognizing that agencyissued rules are only effective if people abide by them, Model One addresses two sources of noncompliance. First, copyright owners might continue to assert a more restrictive version of fair use than the law-now in the form of agency regulation-in fact provides and threaten copyright infringement actions against users who comply with the applicable fair use rules. Although it is likely that clarity in fair use will reduce the likelihood of this problem, there nonetheless remains a risk that copyright owners will interfere with fair use of copyrighted works. Under Model One, TOFU therefore is empowered to respond to efforts by copyright owners to interfere with fair uses of copyrighted works. In much the same way as the FTC brings enforcement actions in cases of unfair or deceptive trade practices, TOFU would be able to charge a copyright owner with interfering with fair uses of the copyrighted works, and, in appropriate cases, to assess civil penalties and issue cease and desist orders. Second, fair use regulations will lose their enforcement power if copyright owners continue to condition access to a copyright work on an agreement to forego fair uses of the work. Having clear fair use rules is meaningless if fair use has been waived. Under Model One, federal law, therefore, preempts state contract law that permits copyright owners and consumers of copyrighted works to contract out of fair use. Agreements in which a consumer gives up a fair use claim, or accepts a definition of fair use that is more restrictive than provided for by federal law, become unenforceable.
Model Two reflects the recognition that even when regulations clarify uses that are fair, some disputes over fair use will nonetheless occur. Therefore, in addition to issuing regulations, the agency is empowered to determine fair uses in the first instance in specific cases. In any subsequent lawsuit, the court would defer to those determinations. While this procedure does not prevent copyright owners from bringing infringement lawsuits in federal court even when the use is fair according to the agency's judgment, the procedure likely will deter virtually all claims in which the defendant has made use of a work in accordance with the agency's fair use regulations. Under Model Two, a regulation on point combined with agency power to issue a decision in a specific case will shield most fair uses from litigation.
CONCLUSION
This Article has sketched an approach to fair use based in administrative law, and it has offered two specific proposals for how an agency could administer fair use. Although there-are additional details that would need to be worked out, the goal here has been to move in a new direction within a long-standing conversation about reforming fair use law. I share the concern expressed by many other commentators that fair use law presently does not work well. So far, however, most efforts to reform fair use have assumed that it should remain the province of Congress and the courts. In my judgment, neither entity is likely to provide a law of fair use that meets the current-and future needs of those who seek to make use of copyrighted works while protecting also the interests of copyright owners. Administration may prove to be fair use law's best partner.
